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198 CHURCHES, PARTIES AND SECTS [Crar. VII

basis at all in the supernatural, and which proclaim the liberty,
equality and fraternity of all men. .

The feeling that springs spontaneously from an unprejudiced
judgment of the history of humanity is compassion for the con-
tradictory qualities of this poor human race of ours, so rich in
abnegation, so ready at times for personal sacrifice, yet whose
every attempt, whether more or less successful or not at all
successful, to attain moral and material betterment, is coupled
with an unleashing of hates, rancors and the basest passions. A
tragic destiny is that of men! Aspiring ever to pursue and
achieve what they think is the good, they ever find pretexts for
slaughtering and persecuting each other. Once they slaughtered
and persecuted over the interpretation of a dogma, or of a
passage in the Bible. Then they slaughtered and persecuted in
order to inaugurate the kingdom of liberty, equality and fra-
ternity. Today they are slaughtering and persecuting and
fiendishly torturing each other in the name of other creeds.
Perhaps tomorrow they will slaughter and torment each other
in an effort to banish the last trace of violence and injustice from
the earth!
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Before Public Choice

Contractarian Explanation

A contract theory of the state is relatively easy to derive, and careful
use of this theory can yield major explanatory results. To an extent,
at least, 2 “'science” exists for the purpose of providing psycholo gical-
ly satisfying explanations of what men can commonly observe about
them, Presumably we “feel better” when we possess some explana-
tory framework or model that allows us to classify and interpret dis-
parate sense perceptions. This imposition of order on the universe is
a “good” in the strict economic sense of this term; men will invest
money, time, and effort in acquiring it. The contract theory of the
state, in all of its manifestations, can be defended on such grounds.
It is important for sociopolitical order and tranquility that ordinary
men explain to themselves the working of governmental process in
models that conceptually take their bases in cooperative instead of
noncooperative behavior. Admittedly and unabashedly, the contract
theory serves, in this séfise, a purpose or objective of rationalization.
We need a “logic of law,” a “calculus of consent,” 2 “logic of col-
lective action,” to use the titles of three books that embody modern-
day contract theory foundations.* .
Can the contract theory of the state serve other objectives, whether
these be normative ot positive in character? Can institutions which
find no conceivable logical derivation in contract among cooperating
parties be condemned on other than strictly petsonal grounds? Can
alleged improvements in social arrangements be evaluated on any-
thing other than contractarian precepts, of, to lapse into economists’

1See Gordon Tullock, The Logic of Law; James M. Buchapan and Gordon
Tullock, The Caleulus of Consent: Logical Foundations of Constitutional Democ-
racy; and Mancur Olson, The Logic of Collective Astion.
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jatgon, on anything other than Paretian criteria? But even here, are
these criteria any more legitimate than any others?

In earlier works I have tended to go past these fundamental ques-
tions. I have been content to work out, at vatying levels of sophisti-
cation, the contractarian bases for governmental action, either that
which we can commonly obsetve or that which might be suggested
as reforms. ‘To me this effort seemed relevant and significant. “‘Politi-
cal economy” or “public choice”—these seemed to be labels assign-
able to honorable work that required little or no methodological justi-
fication. It was only when I tried to outline a summary treatment of
my whole approach to sociopolitical structure that I was stopped
short. I came to realize that the very basis of the contractarian posi-
tion must be examined more thoroughly.

We know, factually and historically, that the “social contract” is
mythological, at least in many of its patticulars. Individuals did not
come together in some original position and mutually agree on the
rules of social intercourse. And even had they done so at some time
in history, their decisions could hardly be considered to be contrac-
tually binding on all of us who have come behind. We cannot start
anew. We can either accept the political universe or we can try to
change it. The question reduces to one of determining the criteria for
change.

When and if we fully recognize that the contract is a myth de-
signed in part to rationalize existing institutional structures of society,
can we simultaneously use the contractual derivations to develop
criteria for evaluating changes or modifications in these structures? I
have previously answered this question affirmatively, but without
proper argument. The intellectual quality as well as the passionate
conviction of those who answer the question negatively suggest that
more careful consideration is required. )

How can we derive a criterion for determining whether of not a
change in law, or, if you will, a change in the assignment of rights,
is or is not justified? To most social scientists change becomes de-
sirable if "1 like it,” even though many prefer to dress this reason up
in fanciful “social welfare function” or “public interest” semantics.
To me, this stance seems to be pure escapism; it represents retreat into
empty arguments about personal values which spells the end of ra-
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tional discourse. Pethaps some of our colleagues do possess godlike
qualities, or at least think that they do, but until and unless their
godliness is accepted we are left with no basis for discourse, My put-
pose is to see how far we can rationally discuss criteria for social
change on the presumption that no man’s values are better than any
other man’s. Is agreement the only test? Is the Wicksellian-contrac-
tarian-Paretian answer the only legitimate one here? If so, are we
willing to accept its corollaries? Its full implications? Are we willing
to forestall all social change that does not command unanimous or
quasi-unanimous consent?

Provisionally, let us say that we do so. We can move a step be-
yond, while at the same time rationalizing much of what we see, by
resorting to “constitutionalism,” the science of rules. We can say that
patticular proposals for social change need not command universal
assent provided only that such assent holds for the legal structure
within which particular proposals ate enacted or chosen. This reason-
ing seems to advance the argument; we seem to be patt of the way
out of the dilemma. But note that this argument provides us with no
means at all for evaluating particular proposals as “good” or “bad.”
We can generate many outcomes or results under nonunanimity rules.
This explains my initial response to the Arrow impossibility theorem
and to the subsequent discussion. My response was, and is, one of
Do surprise at the alleged inconsistency in a social decision process
that embodies in itself no criteria for consistency. This also explains
my unwillingness to be trapped, save on rare and regretted occasions,
into positions of commitment on particular measures of policy on the
familiar efficiency grounds. We can offer no policy advice on particu-
lar legislative proposals. As political economists we examine public
choices; we can make institutional predictions. We can analyze alter-
native political-social-economic structures.

‘The Notion of Fair Rules

But what about constitutional change itself? Can we say nothing,
Or must we say that at this level the contractarian (Wicksellian,
Paretian) norm must apply? Once again, observation hardly supports
us here. Changes are made, changes that would be acknowledged to
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be genuinely “constitutional,” without anything remotely approach-
ing unanimous consent. Must we reject all such changes out of hand,
or can we begin to adduce criteria on some other basis?

Resort to the choice of rules for ordinary parlor games may seem
to offer assistance. Influenced greatly by the emphasis on such choices
by Rutledge Vining, I once considered this analogy to be the key to
genuinely innovative application of the contractarian criteria. If we
could, somehow, think of individual participants in a setting of com-
plete uncertainty about their own positions over subsequent rounds
of play, we might think of their reaching genuine agreement on a set
of rules. The idea of a “fair game™ does have real meaning, and this
idea can be transferred to sociopolitical institutions. But how far can
we go with it? We may, in this process, begin to rationalize certain
institutions that cannot readily be brought within the standard Wick-
sellian framework. But can we do more? Can we, as John Rawls
seems to want to do in his monumental A Theory of Justice, think
ourselves into a position of original contract and then idealize our
thought processes into norms that “'should” be imposed as criteria for
institutional change? Note that this is, to me, quite different from
saying that we derive a possible rationalization. To rationalize, to ex-
plain, is not to propose, and Rawls does not emphasize this quite
critical distinction. It is one thing to say that, conceptually, men in
some genuinely constitutional stage of deliberation, operating behind
the veil of ignorance, might have agreed to rules something akin to
those that we actually observe, but it is quite another thing to say that
men in the here and now should be forced to abide by specific rules
that we imagine by transporting ourselves into some mental-moral
equivalent of an original contract setting where men are genuine
“moral equals.”

Unless we do so, however, we must always accept whatever struc-
ture of rules that exists and seek constitutional changes only through
agreement, through consensus. It is this inability to say anything about
rules changes, this inability to play God, this inability to raise himself
above the masses, that the social philosopher cannot abide. He has an
ingrained prejudice against the status quo, however it may be de-
fined—understandably so, since his very role, as he interprets it, is
one that finds itself only in social reform. (Perhaps this role concep-
tion reflects the moral inversion that Michael Polanyi and Craig



Before Public Choice 85

Roberts note: the shift of moral precepts away from personal be-
havior aimed at personal salvation and toward moral evaluation of
social institutions. )

Escape from the Hobbesian Jungle

Just what are men saying when they propose nonagreed changes
in the basic structure of rights? Are they saying anything more than
“this is what I want and since I think the state has the power to im-
pose it, I support the state as the agency to enforce the change”? We
may be able to get some handles on this very messy subject by going
back to Hobbes. We need to examine the initial leap out of the
Hobbesian jungle. How can agreement emerge? And what are the
problems of enforcement?

We may represent the reaction equilibrium in the Hobbesian
jungle at the origin in the diagrammatics of Fig. 1. If we measure
"B's law-abiding behavior” on the ordinate and "A’s law-abiding
behavior™ on the abscissa, it is evident that neither man secures ad-
vantage from "lawful" behavior individually and independently of
the other man’s behavior. (Think of "law-abiding” here as “not-
stealing.”) Note that the situation here is quite different from the
usual public goods model in which at least some of the “good” will
tend to be produced by one or all of the common or joint consumers
even under wholly independent adjustment. With law abiding as the
“good,” however, the individual cannot, through his own behavior,
produce to increase his own utility. He can do nothing except provide
a "pure” external economy; all benefits accrue to the other parties.
Hence, the independent adjustment position involves a corner solu-
tion at the origin in our two-person diagram. But gains from trade
clearly exist in this Hobbesian jungle, despite the absence of uni-
lateral action.

It is easy enough to depict the Pareto region that bounds po-
tential positions of mutual gains by drawing the appropriate indif-
ference contours through the origin as is done in Fig. 1. These con-
tours indicate the internal or subjective rates of trade-off between
own and other law abiding. It seems plausible to suggest that the
standard convexity properties would apply. The analysis remains
largely empty, however, until we know something, or at least postu-
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