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Introduction

In this paper I argue that there is greater continuity than has usually, and recently, been recognized between “ancient constitutionalism”—that is, the constitutional practice of medieval institutions that could check early-modern monarchs, of particular liberties and a patchwork of jurisdictions, the constitutional theory of Coke, Hotman, Mornay, Montesquieu, Burke, the parlementaires and the thèse nobiliaire, sometimes referred to as "Gothic constitutionalism"—and the ostensibly rationalistic, uniform, and contractarian modern constitutionalism of written constitutional texts and judicial review; and I argue for a particular character of that continuity.  I develop that argument in dialogue and comparison with certain influential statements about the relationship between the medieval/ early modern “ancient constitution” and the era of constitutions that begins in the 1770s and 80s in America and France. 

Charles McIlwain argued for a discontinuity between the two, focusing on the lack of judicial review and hence (as he thought) of legal or normative constraints in premodern constitutionalism and uses of the word “constitution.”
  James Tully has drawn our attention to the discontinuity between the respect for pluralism and diversity found in ancient constitutionalism and the rationalism and monism of modern constitutionalism, derived from Enlightenment contractarianism and resulting in an “empire of uniformity.”
  And Scott Gordon perceives continuity, but only in the recurrence of balance-of-power or checks-and-balances reasoning, as he maintains that the doctrine of legal limits on the ultimate lawmaking power is incoherent.
  

The first and second of these positions are closely linked; both are to be found in Stanley Katz's concise statement of his views on constitutionalism at the beginning of the ACLS project on comparative constituionalism that culminated in the publication of Constitutionalism & Democracy.

My notion of the origins of American constitutionalism, drawn from my mentor Bernard Bailyn, was that eighteenth-century Americans had conceived of constitutionalism in instrumental terms—as a consciously contrived mechanism for yoking limitations on government to the will of the people in a dynamic, geographically distributed manner. American constitutionalism was thus distinguishable at the time of the American Revolution from the organic and taxonomic British notion of a constitution as little more than a historical description of the proper functions of a government.

And indeed something like this picture-- modern, American constitutionalism as rationalist and contractarian and, therefore, constraining on the state, as against ancient, British constituionalism which was customary and, therefore, descriptive rather than normative-- is, I think, pretty common in the American academy, when ancient constitutionalism is noticed at all.  

One does see disagreements about whether contractarianism is the more important strain in modern constitutionalism or whether, as Walter Murphy would have it, the rationally-discoverable objective values of individual rights and equality before the law are the essence of modern constitutionalism, taking priority over any contractarian pedigree.
  This position allows Murphy and others to identify Britain as [modern] constitutionalist, because of its adherence in practice to the relevant values; from contractarians one hears instead the claim that Britain has no constitution.  The British "ancient" constitution does not enter into either picture at all.  

These two rationalist/ contractarian images of constitutionalism-- the moral realist and the positivist-- each represents a sensibility if not quite a full-blown theory of constitution-making as representing an absolute rupture with the past, has become quite common in political and legal theory.  There is a great deal of disagreement on exactly what it is that is enacted at a moment of constitutional enactment, but a great deal of unacknowledged agreement on the degree to which that moment constitutes (so to speak) an absolutely new beginning.  Ronald Dworkin’s constitutional founding is one of the enactment of principles.  John Rawls nowhere explicitly equates his hypothetical contract with an historical constitution, nor his contractors with any actual constitutional convention; but the language of “constitutional fundamentals” pervades his work and is always equated to those fundamental principles of justice that would have been chosen in the hypothetical contract. Certainly a society whose basic structure is arranged in accordance with principles that would have been chosen by persons behind the veil of ignorance in a single moment of rational deliberation seems to have little conceptual space for the persistence of any institutions or rules that predate that moment.  Even the concept of predating that moment seems a bit odd; this is typically true when constitutionalism and social contractarianism are closely aligned, since a contract to enter into political society suggests the lack of any prior civil institutions.  This slippage between contractarianism and constitutionalism isn’t necessary.  When Locke developed his contractarian theory and deployed it in criticism of contemporary policies, he obviously did not have any particular English constitutional moment that he could equate to the entering into the contract, nor any charter that he read as enacting the contract ab initio.  (Even the Magna Carta professed to be restoring and restating, not creating.)  Both Dworkin and Rawls illustrate an understanding of the radical constitutional break as adopting or aspiring to adopt morally true principles.  Once we are living within the constitutional order, our ultimate adjudicative recourse is to those moral truths.

The best-known competing position is one that gives ultimate authority to the will of the enacters, whether that will is expressed in the details of the particular text they chose to adopt, as in Antonin Scalia’s theory, or in less-determinate expressions, as in Bruce Ackerman’s constitutional moments.  In either case, “we the people” adopt a complete system at a particular moment in time.  Once that system has been adopted there may be considerable deference to the past—but the relevant past goes back no further in time than the moment of adoption.  Scalia, at least, fully understands the radical implications of his view.  He is scornful of both the common law, with its pretensions to shape American law despite not having been democratically adopted and not being a creation of the Philadelphian republic, and of judicial references to legal developments in other countries, with their suggestion that the American constitutional order is less than a wholly self-contained one.

But whether contractarian or moral-realist or both, modern constitutionalism is understood as essentially rationalist, an Enlightenment project, and as gaining the ability to constrain the state from that rationalist character.  It is especially this story, tacitly shared by critics of modern constitutionalism such as James Tully and defenders of it such as Brian Barry alike, that I mean to dispute in this paper.

The paper makes four arguments.  Two are for backward-looking continuity—that distinctive features of modern constitutionalism were present in ancient constitutionalism.  And two are for forward-looking continuity—that the ancient constitutionalist legacy was not so decisively abandoned during the late eighteenth century as has sometimes been thought. 

  First and most importantly, ancient constitutionalism had, by the eighteenth century, developed a very clear sense that a state’s constitution provided binding normative constraints on state action—that is, constraints on what ought to be considered legal.  This has been obscured, for instance in McIlwain, by allowing the anomalous British case, with its doctrine of absolute Parliamentary sovereignty, to occupy too much attention.  The tug of war between the parlements and the crown in France was certainly not modern judicial review; but it shows a very clear sense on the parlementaire side that France’s ancient constitution constrained what could be understood as legal.  And ancient-constitutionalist theory had contained the idea of limitations on the state enforceable through the state’s own legal system for many generations before the development of modern judicial review in early America.  The theory of customary-legal and ancient-constitutional limitations on state power enforceable by the judiciary, evident in Coke, Mornay, the parlementaire resistance, and so on, was brought forward into the eighteenth century by Montesquieu, married to a doctrine of the status of the judicial function, and transmitted to North America.

Second, the understanding of a constitution as established by written documents, contracts, or covenants at a particular moment in historical time was not new to the late eighteenth-century.  Especially through the “constitutions” of free cities, but also through those of intermediate bodies including guilds and the Freemasons, and through the covenantal tradition among dissenting churches, ostensibly modern constitutions had been a component of complex ancient constitutionalism for centuries.  That is to say, the most distinctive formal traits of constitutionalism as developed in late eighteenth-century America and France had been components of the complex patchwork of institutional foundations that made up ancient constitutionalism for many centuries.  Written documents deliberately enacted and understood in contractarian terms were not the whole of ancient constitutionalism, but neither were they alien to it.

Third, the responses to Montesquieu and to English constitutionalism by, e.g., Madison and Constant show strong ongoing influences of the former on the latter.  Theorists such as Madison and Constant are more representative of modern constitutionalist thought than are radically rationalistic contractarians such as Paine and Tracy.  The radical dichotomization of ancient and modern constitutionalism can only be sustained by disregarding Montesquieu, who provided ancient constitutionalism with its culminating statement, as well Montesquieu's heirs who consciously attempted to adapt his theory to postrevolutionary and republican societies.

And fourth, modern constitutionalist practice was not so consistently rationalist-contractarian as Tully (like some of his rationalist opponents!) makes it out to have been.  In Part III of the book I return to the misunderstanding of modern constitutionalism as purely rationalist and contractarian, and argue that it leads to important distortions in constitutional interpretation, especially in federal and in multiethnic states.  

It will be evident throughout that Montesquieu occupies a particularly important position; if there is continuity to be had from before the American founding and the French Revolution, we will find it in the transition from Montesquieu to the generation of Madison and Constant.  Some readers will find this insistence on the importance of Montesquieu an overemphasis of the obvious, though the account of his impact in the following generation may be less familiar.  But Montesquieu is surprisingly absent from the discussions of the break between ancient and modern constitutionalism. 
Ancient Constitutions as Legal Limits
Charles Howard McIlwain held that the constitutional debate between American colonists and Blackstonian Britons over the extent of Parliament's constitutional authority marked a watershed in the idea of a constitution, a decisive turn away from "constitution" as merely denoting the description of a polity's whole body of law, statutes, and government and toward "constitution" as a founding written text that set out fundamental law and so constrained the ongoing practices of government.  Scott Gordon has lately commented on this thesis as follows.

In focusing on the constraint of state power, McIlwain faced in the right direction, but in stressing legal constraints, he came close to destroying the coherence of his view.  If there is a body in the state that makes all law, then the only legal constraints under which it operates consist of laws that it itself makes; that is, there are no constraints at all.  One would have to modify this assertion for nations like the United States in which there is a written constitution that cannot be changed by the passage of an ordinary statute, but McIlwain was not thinking of the United States; in fact, he was highly critical of the American political system and preferred the British one, which has no written constitution and no legal limitations on the lawmaking powers of Parliament.  If we were to insist on defining ‘constitutionalism’ in terms of written constitutions embodying constraints such as the Bill of Rights in the American Constitution, we would have to exclude British and other parliamentary systems, which in terms of the operation of state authority are not clearly less ‘constitutional’ than that of the United States.  Paradoxical though it may seem, constitutionalism has little to do with the existence of a written constitution.

Gordon sees instead continuity between ancient and modern constitutionalism-- not resting on the supposedly-incoherent doctrine of a state limited by law, but simply on the idea of a state limited, most typically by dividing power among mutually-balancing agencies.

I think Gordon is right to see that particular line of continuity, and he has offered a very useful overview of the growth of the idea of checks and balances.  But that idea is not the whole of constitutionalism (ancient or modern), and McIlwain's view was mistaken but not incoherent in the way Gordon charges.  

In the first place, even the British constitution has traditionally embedded legal restraints on the exercise of police and executive powers, even when legislative authority was more or less unlimited.  This was part of what McIlwain had in mind.  Constitutionalism was not the sheer balancing of one power center wearing black robes against another shouting questions during Question Time; it was the subjection of important exercises of state power to legal review and restraint.  And, with impressively few exceptions, detention, punishment, and the rest have been subject to such review in Britain for centuries.  Rule-of-law constraints on criminal justice marked at least the beginning of constitutionalism on McIlwain’s account;
 and such constraints are poorly captured by an exclusive emphasis on checks and balances (a doctrine McIlwain in fact disdained).

McIlwain’s mistake lay elsewhere—in allowing the peculiar constitutional theory of Blackstonian Britain to stand for ancient constitutionalism, and thereby in obscuring the antecedents of the American conception.  Since McIlwain’s time, great improvements have been made in our understanding of the political thought of early modern Europe, and in particular in the received understanding of ancient constitutionalism as a school of thought.
  We should by now understand that, as Lloyd puts it, “it entails no anachronism to describe as ‘constitutionalist’ contemporary [that is, 15th- and 16th-century] ideas to the effect that power ought to be exercised within institutionally determined limits.”

In other words, what McIlwain takes to be the defining characteristic of modern constitutionalism was present in ancient constitutionalism as well.  The idea that a polity’s constitution could be invoked as placing normative and, eventually, legal limitations on the exercise of state power is much older than Federalist 78, Calder v. Bull, or Marbury v. Madison.
  The idea of constitutionalism as it developed during the late Middle Ages and early modernity turned the descriptive into the normative.  During those centuries, references to the “ancient constitutions”—and, later, “the ancient constitution,” singular—of a European polity ceased to mean purely a sociological description of the laws and statutes of the realm.  “Ancient constitution” came to denote the fundamental governing arrangements of the polity, innovation against which—in particular by centralizing monarchs—was understood as illegal.  The question of what could be done about such illegality met with a variety of responses.  But the basic doctrine that even the most powerful actor or body in the polity was constrained, not only by natural law or religious duty but also by the obligation to respect the ancient constitution, was the unifying theme of ancient constitutionalism.  

This “ancient constitution” typically included some version of the Estates or orders of the realm (the Estates General, the British House of Commons and House of Lords,) and the “ancient liberties” of self-governing cities (about which more in the next section), provinces, and other units such as principalities and duchies. Often these more-local units in turn had internal constitutional requirements involving the local Estates; this remained true for some French provinces until the Revolution.  In the "composite kingdoms" of the early modern era each province was understood to be under the monarch's jurisdiction somewhat independently-- as indeed remains the case to this day in a handful of jurisdictions, such as the Isle of Man and the Channel Islands.  Even after the Union of 1707 Scotland retained its own version of common law, separate and in important respects distinct from the English.

   The privileges of merchant and craft guilds, and sometimes of the locally-appropriate established church, were also sometimes understood to have constitutional standing.  Common-law judges in England were understood to occupy a constitutional office.  And in France, the parlements—judicial bodies of predominantly aristocratic makeup that had the traditional role of registering royal edicts, but could refuse to do so and remonstrate against them if they viewed those edicts as unconstitutional, the most important of which was in Paris but which also existed in a number of the provinces—were the final pillar of ancient constitutionalism.  Readers of Bodin or Hobbes—the great intellectual opponents of ancient constitutionalism—will recognize each of these institutions, and the idea that they might have rights and powers that limit those of the monarch, from the caricature and attack to which they are subjected by those authors.  But it is important always to remember that Bodin and Hobbes were not fencing with phantoms; they were engaging with very real ancient-constitutionalist opponents such as Mornay, Hotman, and Coke. 
It is true that at the time of the American break with Britain the British constitution did not include any legal limitations on the legislative authority of Parliament.  But the equation of “the British constitution” with Parliamentary absolutism was a post-1688 innovation.  Nowhere else did the estates gain such a decisive victory over the monarchy; nowhere else did the defense of the estates’ rights evolve into the doctrine that the estates were all-powerful.  The American intellectual climate owed more to the Whiggish ancient constitutionalism of the seventeenth century than to this eighteenth-century turn in British constitutional thought.  That Whiggish ancient constitutionalism, in turn, was much more like ancient constitutionalism as a general European school of thought than was its Blackstonian successor.  Moreover, continental ancient constitutionalism was directly transmitted to Americans—through its great eighteenth-century exponent, Baron Charles Secondat de Montesquieu, President of the parlement at Bordeaux and defender of the doctrine that the ancient constitution placed legal limitations on the Bourbon monarchs.
  And indeed the path from Coke and Montesquieu to the American founding is central to the continuity between ancient and modern constitutionalism; when we take Coke and Montesquieu rather than Blackstone as exemplary of that tradition, then the thesis of a radical break is much harder to make out.

[Omitted: exegesis of the doctrine that the ancient constitution provided normative limits on the centralizing monarchs of the early-modern era, and the development of the doctrine that such normative limits could be understood as legal limits.  The role of "magistrates" in restraining the King in French Huguenot theory, and parallel developments in English common law.  The assumption by the judicial parlements of the central role in defending the French ancient constitution, by refusing to register "illegal" edicts of the King, during the height of Bourbon absolutism when the Estates were left unsummoned for 150 years.  The high-water mark of English judicial protection of the ancient constitution in Coke's time, and the displacement of that doctrine by Parliamentary sovereignty by Blackstone's time.  The parlements, a certain understanding of English common law, and ancient constitutionalist doctrine coming together in Montesquieu's theory-- at once an apology for the parlements, a call for a restored-and-reformed ancient-constitution in France, a general theory of the centrality of judicial limits on state action, and an account of the ability  of ancient-constitutionalist institutional complexity and intermediate bodies to check dangerous absolutist central states, including eighteenth-century Britain as well as France.)

Ancient Constitutionalist Contractarianism

The hypothetical character of the social contract in early modern contractarian thought has allowed us to sometimes suppose that the eighteenth-century constitution-makers were simply inspired by the thought experiments of seventeenth-century political theorists.  In fact, contractarian thought, and the explicit equation of social contracts with the creation of civil society (not just any political society), had quite real historical roots.  Modern European cities, created in the legal revolution of the eleventh and twelfth century, were typically created by explicit mutual oath among the citizens, and had political orders founded on explicit written charters adopted by that oath.  These charters were often confirmed by some external authority (a duke, king, bishop, and so on); but in the typical instance the cities insisted that this was an external act of recognition of a founding that had been domestic.  Cities, in short, "did not simply emerge but were founded;"
 and they were founded with a written charter adopted by mutual promise.  Berman rightly characterizes these charters as recognizably constitutional in a passage worth quoting at length.

[T]he reality of modern constitutionalism, in the full sense of the word, was present first in the urban law systems of western Europe in the eleventh and twelfth centuries.  On the one hand, European cities of those centuries were modern states—just as the church of that period was a modern state—in the sense that they had full legislative, executive, and judicial power and authority, including the power and authority to impose taxes, coin money, establish weights and measures, raise armies, conclude alliances, and make war.  On the other hand, the state power and authority of cities, like that of the church, was subject to various constitutional constraints.  The constitutional character of urban law manifested itself in five important ways.  

1) Urban law was founded, in a great many instances, on written charters, and these were charters both of governmental organization and of civil rights and liberties.  They were, in effect, the first modern written constitutions.  Even when there was no written charter, the city or town was considered to have a fundamental law which established its governmental organization and the basic rights and liberties of its citizens. 

2) The system of governmental organization which was established by the charters—or without charters—was similar in some significant ways to contemporary systems of constitutional government: the urban governments were limited in their powers; they were often divided into executive, legislative, and judicial branches, which exercised certain restraints upon one another; there were periodic elections of officers; in many places judges were to serve out their terms of office on good behavior or until recalled by the citizens; the laws were published and collections of laws were issued.

3) The civil rights granted by urban law characteristically included a rational trial procedure, with judgment by peers rather than proof by ordeal or trial by combat.  There were to be no arbitrary arrests and no imprisonment without legal process.  Body attachment for debt was prohibited.  Types of punishment were limited.  In theory, rich and poor were to be judged alike.  Citizens had the right to bear arms.  They had the right to vote.  Immigrants were to be granted the same rights as citizens after residence for a year and a day.  Merchant strangers were to have rights equal to those of merchant citizens.

4) Civil liberties characteristically included exemption from many feudal services and taxes, and the strict limitation of many others.  In addition, they often included restrictions upon royal prerogatives: the king, for example, would agree to accept a fixed tax to be paid by the city or town and would be forbidden to impose forced loans.  Above all, the principle was generally established that citizens’ obligations would be [396/97] specified in advance, and that they could retain everything they acquired that was not subject to such specific obligations.

5) The constitutional law of civil rights and liberties included rights and liberties connected with popular participation in urban government...
  

Moreover, these cities made up of self-governing free citizens developed just the sort of ideology of free and equal persons living in civil society that would later become so familiar through the social contract tradition in political theory, as Antony Black has so powerfully demonstrated.
  The ideas and ideology developed by and about urban liberty helped to inspire contract theory; contract theory did not create the idea of founding polities on promise, oath, and charter.
  

The best-known examples of such self-governing cities, those of northern Italy, were often effectively independent.  But even those clearly contained within the larger political order of, e.g, the Holy Roman Empire, France, or England had thorough powers of self-government for many centuries.  The liberties of the cities were periodically reconfirmed by external authorities.  The liberties of London, for example, were reconfirmed in that quintessential ancient-constitutionalist guarantee of traditional liberties, the Magna Carta.
  In other words, in most of Europe the charter-and-oath based systems of urban government existed in relation to a surrounding political system (it is anachronistic to say "state") that was not understood as "civil society" and was not founded on such clearly contractarian terms.  The internal contractarianism of the cities was part of the broader system of the ancient constitution.  Contract-like obligations were of course present throughout that system, from feudal oaths to the coronation oaths of kings that were a subject of such great interest to early-modern thinkers such as Bodin and Althussius.  And in many cases contract and promise were melded into a charter-- the Magna Carta.  But outside the cities such documents typically assumed the form of a commitment to maintain law founded on custom and tradition, which were understood as fundamental
.  The legal orders of the cities began with contract, putting a germ of what is now understood as the modern constitution into the soil of the ancient.

The cities were not the only contractarian bodies with status in the ancient constitutional order.  More generally, bodies that were internally egalitarian, democratic, rule-governed, and bound by a fundamental procedural charter permeated the ancient constitutional order.  In France,

the ubiquitous corps… included the clergy, local estates, municipalities, hundreds of bodies of officeholders, thousands of guilds… Authorized in each case by the kind, the corps governed themselves, living by constitutions or statutes set into letters patent and registered with the courts.  The statutes regulated how the administrators or leaders were chosen, often by fellow members in an election… Decisions were by majority vote among equal members.

Later, many of the settled colonies of British North America were to adopt charters of their own, similar in form to those of the cities; some of these combined the tradition of urban liberty with the radical egalitarianism and covenantal tradition of dissenting Protestantism.
  (In some other cases the charters were corporate grants of the crown, not covenanted acts of the settlers.)  In no case did the contract model purport to displace the complexity of the rest of the ancient constitution.  The constitution of, e.g., France was understood to have elements that were founded on social contract and elements that were founded on tradition, with little worry about contradiction.  This is even more vividly seen in the Holy Roman Empire, in which free cities were constitutive political units right along with the countless principalities, duchies, and so forth. 

Responding to Montesquieu

Montesquieu’s ancient-constitutionalism received a variety of responses among liberal and constitutional theorists of the following two generations.  Several of Montesquieu’s major theses prompted extended reflection.  One of these, the effects of commerce on freedom and on mores, enters our present discussion only incidentally.  But three other, interlinked, theses were central to subsequent thought about constitutionalism.  These were: the claim that republican forms of government, resting as they did on virtue and homogeneity, were only suited to small states; that a large, institutionally complex and diverse kingdom might offer its subjects more freedom than other forms of government, provided that intermediate powers and bodies-- especially aristocratic ones-- were respected and not suppressed; and that uniformity of the law was no great virtue in a free society, and was typically aimed at by men of system who would suppress liberty for the sake of it.  (Montesquieu’s famous argument in favor of a separation of powers is tied up with these theses, as the judicial magistrates he has in mind are typically aristocratic, as in the parlements and the House of Lords.)  In short, freedom was best to be protected by a constitution in which provincial or cultural diversity, institutional variety, and a range of degrees of privileges and immunities could check the tendencies of a monarch to centralize and self-aggrandize-- a constitution something like a reformed French constitution, with the parlements and the provinces restored to their proper status and much of the Bourbon centralization undone.  

In the years leading up to the Revolution, intellectual movements for constitutional reform pulled in two opposed directions.  On one side were the physiocrats, whose priorities were rationalization and centralization, with a concomitant increase in royal authority.  They understood the traditional constraints to hopelessly complicate the task of creating a reasonable fiscal order; hence, Turgot's famous statement that "the great difficulty, Sire, is that your nation has absolutely no constitution; it is a society made up of diverse orders only badly united."
  The parlementaires, often invoking Montesquieu’s authority, sought to reinvigorate and reassert provincial and urban liberties, parlementary privileges, and, eventually, the rights of the Estates.   

“In the second half of the eighteenth century, the Parlement [of Paris] became far more militant.  It was certainly inspired by Montesquieu’s De l’Esprit des Lois—the so-called ‘Grand Remonstances’ of 1753 contained much of Montesquieu’s own language and vocabulary—but, in addition, the magistrates had clearly lost their sense of awe for the king’s authority.”
  This militancy often went under a Montesquieuian banner, even when it far exceeded any claims Montesquieu himself had made on behalf of the parlements.  From the 1750s until the summoning of the Estates General, the parlements fitfully came to embrace a constitutional theory of parliamentary solidarity, holding that the various parlements had the right and the obligation to defend one another, that they were tied to one another horizontally and not only each tied vertically to the crown.  “The Parlement of Paris and… the other Parlements form a single body and are only different divisions of the royal Parlement.”
  This doctrine justified remonstrances and strikes by the provincial parlements in support of the Parisian body in its especially-frequent conflicts with the Bourbons.  It likewise made the important Parisian parlement an advocate for provincial liberties, and an opponent of the power of royally-appointed Intendants to rule the provinces.   The latter tendency was in evidence during the extended conflict between Louis XV and his Intendant, on one hand, and the Breton parlement on the other—a conflict that came to be embodied in the figure of La Chalotais, an official of that parlement imprisoned in 1765.  The case  prompted other parlements, conspicuously including that of Paris, to protest and remonstrate in concert.  The defense of provincial freedom, parlementary prerogatives, and the rule of law came together in an especially popular and theoretically potent challenge to the King.  

This avowedly constitutionalist and sometimes self-consciously Montesquieian movement was of course not the whole of the conflict between king and parlement during the pre-Revolutionary crisis.  But some of those who were hostile to aristocratic privileges as such, including Lafayette, rallied to the parlementaire cause when that was associated with Chalotais, the rule of law, provincial liberties, and the Estates.
  And during the final crisis, the parlements articulated this constitutional theory to justify their continued resistance (and, ultimately, the summoning of the Estates).  The remonstrances of 1787-88 were filled with the ideas of parlementaire solidarity and provincial liberty, of the partly-contractual and partly-traditional right of the provinces to be governed according to their customs and by their own Estates.  Uniformity was unjust; the treaties by which conquered provinces had joined the kingdom were binding contracts; and parlements and Estates were the right of each of the nations and provinces that made up the kingdom.  The provincial parlements declared the provinces to be nations bound to the crown by treaties "independent and sovereign countries [pays, though nations was also regularly used in this context] united only to the Crown of France under express and formal complete reservations of their privileges, their rights, their liberties, and their traditions.”
  And their Parisian counterpart agreed.

In spite of the enfeeblement of local freedoms in certain regions, the Parlement of Paris persisted in classifying among the fundamental laws of the French kingdom the traditions of the provinces. “By a sacred oath,” it declared it in its Remonstrances of April 30, 1788, “is all of France bound to the sovereign; but the King does not reign in all the provinces on the same basis: in Normandy, in Brittany, in Guienne, in Languedoc, in Provence, in Dauphiné, in Alsace, in Burgundy, in Franche-Comté, in the conquered countries, in the allied countries, various conditions regulate obedience. In Béarn, the first article of the traditional constitution is an oath of the king to respect its privileges. This oath is renewed under each new reign, by the king in person, with the deputies of the Estates of this province, only after which does the province accept him. You, Lord, renewed the oath yourself. The will of the King, to be right, must thus vary according to the provinces.  It is not the courts that so constrain him, but principles. What fortunate constraints! That secure the foundations of legitimate power! Each province requires a Parlement for the defense of its particular rights. These rights are not mere figments, these Parliaments are not vain institutions; without them the king could say to Brittany, I deny you your Estates; to Guinne, I abrogate your treaty; to the people of Béarn, I will no longer take your oath[…]; to all the provinces[…] I abolish your freedoms, I destroy your Parlements..  It is certain that the will of the king could be uniform. But, Lord, ah! Allow the Parlement to sound some alarms. For your Parlement, these principles, or rather, Lord, those principles of the state which are entrusted to it, are immutable." On the eve of the Revolution, there was thus a right of the provinces. The Parlement proclaimed it constitutional, and maintained that it remained so even where its exercise had been suspended.

This parlementaire tradition of ancient constitutionalism, mixing contract with custom and emphasizing the evils of uniformity, centralization, and royal power at the expense of intermediate bodies, remained closely associated with Montesquieu.  Responses to him were often in part responses to it, and vice versa.
Antoine Louis Claude, Comte Destutt de Tracy (1754-1836), the writer who coined the term “ideology” and who used it to describe his own overarching intellectual project, was one of the primary intellectual forces in the group of rationalist radical liberals who came to be known as Ideologues.
  Before the Revolution Tracy was a noble of moderate prominence who helped to write the cahiers of his region’s nobility and who subsequently served as a delegate to the Estates-General (where he renounced his title and joined the Third Estate; his title was returned to him under the Restoration) and a member of the Constitutional Assembly.  There he became close to the groups surrounding Lafayette, Sieyes, and Madame Helvetius.  He wrote an early reply to Burke’s attacks on the Revolution (those expressed in speeches; the reply preceded the Reflections).  This work was quite compatible with Tracy’s later writings (whereas there is a marked difference in tone between, say, Constant’s Revolutionary pieces and his later ones).  Notably, Tracy  claimed that the provinces whose ancient liberties Burke mourned the loss of had enthusiastically surrendered them, and that the whole of the French nation was united in its desire to be politically unified.  (This was, of course, dubious as an account of political history as well as wildly overoptimistic in its forecast of French national unity during the Revolutionary era.)
  

He took little part in the politics of the middle years of the Revolution, spending 1792 in the army and 1793-94 awaiting an execution that did not come.  Under the Directory, he became one of the leading intellectual lights of the ideologue group attached to the journal La Decade Philosophique, a group that also included Cabanis, Daunou, Volney, La Roche, Madame Helvetius, and (in our day the best-known of the group) Jean-Baptiste Say.  The members of this group were also personally and intellectually associated with Condorect before the latter’s death, and thought of themselves as carrying on the project of the philosophes.  Some members of the Coppet group around Madame de Stael regularly took part in the Ideologues’ discussions as well or were otherwise close to them.  Constant in particular traveled easily between the two groups; Sieyes had links with both as well; and members of both groups were close to Lafayette.
  Under the Directorate members of both groups joined in Stael’s Constitutional Circle, a club founded to counteract the influence of the new Royalist Club.  During the July Monarchy, Constant, Tracy, and Lafayette cofounded a society to combat censorship and protect freedom of the press.  

While the boundaries between these groups were imprecise and fluid, there are good intellectual as well as biographical reasons to think of the Coppet group as distinct from that of Auteuil.  Some of these will become apparent below.  Other, related, reasons include the two groups’ different attitudes toward religion (the Ideologues were committed atheists); the Coppet group’s apparent lack of interest in Condillac, sensationalism, and the intellectual superstructure of the Ideologue’s ideas; and the gap between the strict rationalism of Auteuil and Coppet’s interest in Scottish sentimental theory and, later, in romanticism.  The Ideologues did not, in general, follow de Stael and Constant into exile from the Empire.

The Ideologues in general were characterized by the following views, though of course exceptions are to be found: 1) an unflagging republicanism that endured through the Empire and the Restoration; 2) laissez-faire in economics and a commitment to private property; 3) a methodology very reminiscent of Bentham’s in its rationalism, its distrust of reified abstractions such as rights, and its individualist and sensationalist understanding of human interests; and 4) atheism and skepticism about “superstition” in general.  They carried forward the intellectual projects of not only the philosophes but the Physiocrats as well, and were in their time France’s most accomplished economists.  (One Ideologue journal under the Restoration was called the Journal des economists.)  Their political positions closely tracked those of Lafayette until the latter rejected revolution and endorsed the July Monarchy in 1830; they were anti-Jacobin, antiroyalist, anticlerical, and anti-imperial.  By contrast with the Anglophilia of the Coppet group, the Ideologues (again, like Lafayette) remained enamored of American models, a distinction to which we will return.

During the late 1790s period Tracy developed the ideas that would culminate in his multivolume Elements of Ideology.  Tracy became a Senator under Napoleon, and he and the ideologues were leading internal critics of the imperial regime.  (De Stael and Constant were among the leading external critics.)  Tracy’s daughter married George Washington Lafayette, son of the Marquis, in 1802, cementing his relationship with the man under whom he had twice served in the army.  

Not long afterward, Lafayette sent Jefferson a copy of the first (and only then-completed) volume of Tracy’s work on ideology, beginning a long service as an intermediary between the two.  “No doubt it was at his [Jefferson’s] request that Destutt de Tracy was admitted as an associate member” of the American Philosophical Society in 1806.
  But Jefferson’s most important services to Tracy had to await the end of the former’s Presidency.

In 1811 a Philadelphia publisher close to Jefferson, William Duane, brought out a book-length Commentary and Review of Montesquieu’s Spirit of the Laws, with no authorship attributed.  A preface claims that the author is a Frenchman by birth who fled Robespierre’s France for America, where he still lived.  Some thought this to be a ruse, and suspected Jefferson himself of authorship.  In fact the author had never visited the United States; it was Tracy, fearful of publishing the work under his own name while Bonaparte was in power.  Jefferson translated the work and arranged for its publication.  Once it appeared, the former President praised the book at every opportunity (usually not acknowledging his own connection to it).  Jefferson called the Commentary “the most valuable work of the present age.”
  Without mentioning his own role in its publication, he commented to another correspondent, “Have you read the Review of Montesquieu, printed by Duane?  I hope it will become the elementary book of the youth at all our colleges.”  (Jefferson did there not mention Tracy’s name in connection with the book, but elsewhere in the same letter praised Tracy’s other works, an indiscretion he committed in other letters as well; in this case he even sent one of those works along with the letter.)  He successfully urged its adoption as a required text at William and Mary; it was a work that “I think will form an epoch in the science of government, and which I wish to see in the hands of every American student, as the elementary and fundamental institute of that important branch of human science.”
 

Indeed, throughout his remaining years Jefferson was much impressed and influenced by the Ideologues and by Tracy above all.
  In the course of reading he offered his grandson, the Commentary followed only Locke and Sidney as works on “general politics;” his not-yet-published translation of Tracy’s Political Economy stood alongside now-much-better-known works by Malthus and Say, and replaced The Wealth of Nations altogether; Jefferson considered Political Economy to have communicated all of Smith’s truths more succinctly and to have advanced on the Scot in important respects.
    Jefferson’s educational writings and his plans for the University of Virginia not only show the clear mark of Tracy’s arguments about knowledge but also adopt Tracy’s divisions of the disciplines.  He named “ideology” as one of the basic divisions of philosophy (along with ethics; the law of nature and nations; government; and political economy)
 at a time when few Americans besides himself had heard of the word.  His draft School Bill for Virginia of 1817 similarly lists “ideology, ethics, the law of nature and nations” as forming one of the “branches of science” to be taught by the proposed new University.  This arrangement persisted into his 1818 “Report of the Commissioners Appointed to Fix the Site of the University of Virginia,” that laid out the plan for ten professorships at the University and the fields of knowledge each was to cover.  

Let us return to the Commentary.  What is this “most valuable work of the present age,” this book that form a new “epoch in the science of government,” this now-almost-unknown work that Jefferson placed alongside Locke and Sidney and ahead of Montesquieu himself?

Tracy offers a book-by-book critique and reconstruction of The Spirit of the Laws, sometimes going through a chapter almost line-by-line, sometimes critiquing an entire book in a few pages.  A sense of how much of the doctrine of Spirit is quickly swept away can be gathered from Tracy’s replacement of the republic-monarchy-despotism classification with a division of “all governments into two classes, one of which I denominate national, in which social rights are common to all, and the other special, establishing or recognizing particular or unequal rights.”  Governments of the first sort “recognize the principle, that all rights and power originate in, reside in, and belong to, the entire body of the people or nation; and that none exists, but what is derived from, and exercised for the nation,” while in those of the second sort “any other sources of power or right, than the general will of the nation, are admitted as legitimate; such as divine authority, conquest, birth in a particular place or tribe, mutual articles of agreement, a social compact manifest or tacit, where the parties enter into stipulations like foreign powers to each other, &c.”

With Montesquieu’s division of governments disposed of, Tracy acknowledges that there is little interest in the “details arising out of the subject” (18), and proceeds instead to examine the workings and permutations of national and special governments.  Often through the work Tracy purports to derive the essential truths from Montesquieu’s notoriously chaotic presentation—but these “truths” are inevitably republican and libertarian truths, recognizing only the sovereignty of the people on one hand and the liberty of persons on the other.  Whenever Montesquieu’s views are unambiguously on the side of complexity, diversity, intermediate bodies, and balances of power, Tracy attacks them.  “This system of balancing,” for example, “I consider as erroneous and indefensible; it originates in imperfect combinations, which confer powers of defense on particular personages, under the idea of protecting them from the general interest.”  (117)  For a monarchy or aristocracy established by democratic delegation Tracy admits some patience; for the British constitution almost none; and for the American constitution, almost unlimited admiration.  Tracy has a great deal to say about representation, and offers one of the earliest full arguments on behalf of the democratic and republican merits of the practice.  

The portions of Spirit of the Laws that were most influential in the debates about ancient liberties, centralization, and diversity include Book XIX (“Of Laws in Relation to the Principles Which Form the General Disposition, Morals, and Manners of a Nation,” and the chapter “Of ideas of uniformity” from Book XXIX, as well as the defense of intermediate powers under monarchies in Books XI and XII.  About intermediate powers Tracy says much the same that he does about balances of powers or interests: if sovereignty vests in the people, then an intermediate body with rights to resist (whether hereditary or not) is necessarily an illegitimate partial interest.  From Book XIX Tracy claims that only one good principle can be extracted—that “for the best laws it is necessary that the mind should first be prepared by cultivation,” a principle that (unsurprisingly) dictates representative democracy so that the laws will not be out of step with the “general disposition of the nation” (203).  Montesquieu’s other arguments for legislative caution, for leaving habits and manners alone, for not seeking to correct all errors, are rapidly dismissed.


In lieu of an extended commentary of his own on Book XXIX, Tracy appends a previously unpublished essay by his late associate Condorcet, “Observations on the Twenty-Ninth Book of the Spirit of the Laws.”  The choice was well-made; the essay offers the most concise and clear exposition of the indictments against Montesquieu leveled by philosophes, Physiocrats, and Ideologues.  In discussing the chapter “Of the spirit of the legislator,” Condorcet simply observes that “I do not understand what is contained in this… chapter; but I know that the spirit of a legislator ought to be justice… It is not by the spirit of moderation, but by the spirit of justice, that criminal laws should be mild, that civil laws should tend to equality, and the laws of the municipal administration to liberty and prosperity.”

Condorcet’s greatest criticism is reserved for the chapter “Of ideas of uniformity.”  This chapter “obtained for Montesquieu the indulgence of all the prejudiced people, of all those who detest light, of all the protectors and participators in abuse”. (273)  Montesquieu’s defense of allowing a plurality of systems of weights and measures can only serve dishonest businessmen.  “Uniformity in laws may be established without trouble, and without producing any evil effects by the change;” (274) and “As truth, reason, justice, the rights of man, the interests of property, of liberty, of security, are in all places the same; we cannot discover why all the provinces of a state, or even all states, should not have the same civil and criminal laws, and the same laws relative to commerce.  A good law should be good for all men.  A true proposition is true every where.”  (274)  This is the crux of the argument for uniformity—and, necessarily, an indictment of decentralized institutions that might come to different conclusions, and of the idea that morally desirable liberty could be found in a patchwork of such institutions.

The transition from Montesquieu to Tracy would seem to bear out the radical dichotomy between ancient and modern constitutionalism.  The ideologue’s constitutionalism is grounded in a radically individualistic social contract theory (more explicit in other works than in the Commentary, but present throughout), envisions the deliberate creation of political institutions on a rational basis, and leaves no room for institutional plurality of the ancient constitutionalist sort.  But Tracy’s was far from the only attempt to come to terms with Montesquieu’s legacy during and after the age of revolutions.

The thoroughgoing democracy and republicanism of the Commentary prevented its publication in French, or Tracy’s name from being attached to it, until 1818.  The shared antipathy toward Bonaparte is one of few points of agreement with Benjamin Constant’s famed anti-Napoleonic and anti-imperialist work, The Spirit of Conquest and Usurpation (1814).  In that work’s criticism of the centralization and rationalization of political life under Napoleon, of the Napoleonic Code and the suppression of local loyalties and culture, Constant modestly suggests that there is little point in adding to Montesquieu’s own writings on uniformity.  But his two chapters on the subject—one in the original edition of The Spirit of Conquest and one added to later additions—surpass Montesquieu’s brief pages on the subject in their clarity and the quality of their argument.  Stripped of Montesquieu’s obscure references and of Burke’s rhetorical excesses, and explicitly normative in a way that Tocqueville’s Old Regime was not to be, they provide what may be the liberal canon’s most effective and powerful defense of institutional diversity, cultural variety, and local autonomy. Where Tracy’s implicit critique of Bonaparte consisted primarily of defenses of democracy and commercial freedom, Constant’s encompassed both the Emperor’s lack of hereditary legitimacy and the imperial apotheosis of Bourbon and Jacobin centralization.

Constant’s criticism of centralization and uniformity was a careful one, and all the more effective for that.  While he gives weight to people’s attachments to custom and tradition, he insist that time can never help to sanctify abuses such as slavery.  He freely admits that some kinds of local diversity may be irrational on their face and would never be constructed deliberately.  But he maintains that this is not an appropriate standard of evaluation when deciding what to do with already-existing diversity.  He argues both against the spirit of system that accompanies and initiates governors’ desire to rationalize, and in defense of the sentiments that attach people to their local traditions and rules.  He embraces the idea of change and progress, but insist that it should be allowed to come in its own time and by free choice.  The doors of abbeys and convents should be opened, rather than shutting the institutions down; an irrational winding road might prompt the construction of a straight one but there is no need for a ban on the use of the former.  Constant here makes explicit an argument against the spirit of system that Smith had made
 but Montesquieu and Burke did not (though both clearly believed it—it lays under Montesquieu’s mention of the desire to emulate Charlemagne).  The desire to create order and rationality in society need not be destructive in itself; but it is too-easily joined with force.  The critique often proceeds in terms of “men of system” (Smith) or the spirit of uniformity rather than in terms of system or uniformity themselves because of this worry about temperament and temptation.

I should note that there is some controversy over how much importance to assign to The Spirit of Conquest and Usurpation in general and to these two chapters in particular.  Stephen Holmes has been eager to downplay the importance of these passages from Constant in order to draw a bright line between Constant on one hand and Montesquieu, Burke, de Stael, and Tocqueville on the other.
  He refers to them as “too well-known” and insists that they were an unfortunate result of Constant’s brief attempt to make common cause with royalist exiles against Bonaparte.  I find this unpersuasive, for reasons both intellectual and biographical.  Biographically, the arguments in the two key chapters seem to me insufficiently different from their counterparts in the 1810 Principes de Politique (Book XV ch. 3,“Of ideas of uniformity,” and Book XV ch. 7, “Of premature improvements”).
   Intellectually, while it is true that Constant was almost always an opponent of the hereditary aristocracy, his relationship with the Montesquieuian tradition was closer and more complex than Holmes suggests; his views on the questions at hand did change over the course of his life but there are clear thematic continuities that mark attempts to adapt Montesquieuian constitutionalism rather than radically breaking with it.

Constant, like Tracy, wrote a work that is in an important sense a book-length response to Montesquieu, though it was never completed.  It comes to us as the Fragments of an abandoned work on the possibility of a republican constitution in a large state, a possibility Montesquieu famously denied and one that Constant was at pains to establish.
  This work, dedicated to refuting one of the best-known of Montesquieu’s arguments, is nonetheless steeped in Montesquieu’s intellectual style and ideas; it is very little like the rationalist, philosophical Commentary that Tracy was composing at the same time.

An oddity about Montesquieu’s place in debates during the American founding and the French revolution arises from his argument that republics are suited only to small and homogenous states, a claim that Madison, Jefferson, Constant, de Tracy, and Tocqueville all disputed in one form or another.  Madison, most famously, argued that small homogenous societies threatened liberty, and that an extended and federated state was better for the protection of freedom.  Montesquieu does not, I think genuinely dispute this.  But, unlike the Revolutionary Americans and, later, some of their French counterparts, Montesquieu did not understand republics as such to be free societies.  His position was that there might well be much more freedom to be had in a large, plural, internally complex, institutionally divided commercial kingdom than in a civic republic founded on virtue.  In the decades after The Spirit of the Laws was published, some liberals and some republicans treated Montesquieu as an advocate of small, virtuous, homogenous republics. This is most conspicuous in the French Revolutionaries who invoked Montesquieu and Rousseau in the same breath in support of their desired republic of virtue, entirely misunderstanding the former.  But it is also clear in the debates over the ratification of the U.S. Constitution, in which many Anti-Federalists invoked Montesquieu in defense of the “small” republics of the states.  The Federalists sometimes called on Montesquieu’s defense of federations (and, like their opponents, made free use of his name in arguments about separation of powers); but they rarely invoked him in defense of their own position that freedom was best-protected by large and institutionally complex states with different levels of authority.  As Sher argues, many Americans were unwilling come to grips with the tradeoffs between commerce and liberty in a large state and virtue in a small self-governing republic, a tradeoff that was central to the thought of Montesquieu (and to the Scottish Enlightenment after him).  Since they assumed liberty and republicanism to be compatible, they had to misunderstand the relationship between Montesquieu’s argument about the size of republics and his views on freedom.

Constant (like Madison) understood that Montesquieu’s skepticism was not aimed at the idea of freedom in a large state.  It was aimed at the idea of freedom in a republic.   As Constant puts it: “Montesquieu, who had a less excitable and therefore more observant mind, did not fall into quite the same errors [as Mably]. He was struck by the differences which I have related; but he did not discover their true cause. The Greek politicians who lived under the popular government did not recognize, he argues, any other power but virtue. Politicians of today talk only of manufactures, of commerce, of finances, of wealth and even of luxury. He attributes this difference to the republic and the monarchy. It ought instead to be attributed to the opposed spirit of ancient and modern times.”

This was Constant’s position throughout his life: that freedom was possible in a large and extended republic, and that much that Montesquieu attributed to the spirit of a nation or of its laws is in fact attributable to the spirit of the age.  And, as I’ve noted, Constant’s political agenda never included the recreation of the ancient constitution of Montesquieu’s time.  But he sympathized with Montesquieu’s defense of that constitution and tried to draw appropriate lessons from it; he did not (as Tracy did) view it as a defense of local tyranny and arbitrariness.  On the central claim that intermediate bodies, a hereditary class, and corporations were essential for freedom, Constant split the difference between Montesquieu’s view and Tracy’s.  Under a free government there would be no need for such things; but Montesquieu had been right to see them as the bulwarks of freedom against the king of his era.  Their irrationality and inegalitarianism did not condemn them out of hand; uniformity under a tyrannical law was, for Constant as for Montesquieu, no virtue, despite the former’s convinced republicanism.  

Constant fiercely criticized the idea of hereditary rights of rule and the existence of a hereditary principle in a constitution.  But his understanding of Montesquieu’s defense of such things was that “he wrote under an abusive government, and under the assumption that many abuses would be perpetual.  Under such a government heredity can be useful; where rights have disappeared, privileges offer asylum and defense.  In spite of its inconveniences, heredity is better than the absence of any neutral power.  The hereditary interest… creates a sort of neutrality.
  In order to dispose of heredity, it is necessary to have an excellent constitution.   Montesquieu knew this; under the pressure of despotism there is a terrible leveling equality.”
  (Tocqueville, of course, was to repeat these themes a generation later.)  Constant agreed that a monarchy depended on an aristocracy in order to protect freedom; he differed from Montesquieu in insisting that the reverse was also true (a monarch might check the local tyranny of lords) and in maintaining that this provided an argument against monarchy altogether.  He, like Madison, thought that the benefits of the ancient constitution’s division of powers and classes could be simulated in an extended and federal republic; but he certainly agreed with Montesquieu that there had been such benefits.

As evidence that the spirit of freedom was in the air during the decades preceding the Revolution, he cites not only the lively French debates about the American "insurrection" but also the response to the Chalotais case.    It was the most Montesquian moment of the ancien regime's crisis, and by drawing attention to it as exemplary of the time when "everyone's heads were filled with the principles of liberty," Constant indicates far greater sympathies for liberal ancient-constitutionalism than one can imagine Tracy ever holding.
  

In the 18th-century quarrel between Montesquieu and Voltaire about the parlements
 the philosophe's critique had three main pillars.  One was the intolerability of laws varying widely from place to place-- the argument responded to by Montesquieu and by Constant in their chapters on uniformity.  One was the cruelty and severity of parlementary criminal punishments-- and Montesquieu, Voltaire, and Constant were unified in their attacks on judicial cruelty.  And one was the parlementary record on religious toleration.  Some parlements had ferociously resisted the Edict of Nantes, most of the parlements were more Jansenist and anti-Protestant than the crown for most of the period after the Reformation, and the Calas case in Voltaire's own lifetime confirmed his view that the parlements were bastions of intolerant superstition, Paris the hope for moderation.

We might expect Constant, a Protestant and the descendant of refugees, to be particularly sympathetic to this final critique, and indeed Holmes takes these biographical facts as support for his interpretation of Constant.  But the biographical facts are in fact indeterminate on this count; after all, the Huguenot constitutionalists had sometimes placed great stock in the parlements.  And indeed, Constant disputes both the second and the third charges, insisting that "if some of the sentences handed down by the parlements were atrocities,” it was because “they had to carry out execrable laws,” and not due to any fault in their makeup or institutional character.”  The “spirit of intolerance” permeated “our legislation and our entire social organization,” not only the parlements that handed down the sentences in a few infamous cases.
  

Constant agrees with Montesquieu that too much tranquility in a republic, too little factional strife, is a sign that freedom is absent.  He of course disagrees with Montesquieu about whether an aristocracy or hereditary group can provide the desirable sort of disharmony; Constant thinks that a permanent and hereditary division of that sort provides a "seed of destruction"
 in the state.  But Tracy's embrace of the general will and of the sense of a unified republican people is not to be found in Constant, not even in the Fragments that represent his most republican and American phase.  Indeed his Americanism includes an embrace of the Federalist 10 thesis (though not named as such), which is missing from Tracy and rare in Jefferson’s own work.  “If each [representative] is partial to his electors, the partiality of each, combined, will have all the advantages of the partiality of all.”  Constant argues that members of an assembly are all too likely to develop an esprit de corps, to become united to each other and isolated from their constituents.  One symptom of this will be that they think in terms of “general ideas and theories of uniformity… and universal reforms [refoundings],” that they will become overly concerned with the “disorder and uncertainty” created by local variety.  When he mentions the problem of legislators’ temptations by theories of uniformity, Constant explicitly and approvingly refers to Montesquieu’s famous chapter.
    

In the Fragments Constant distinguishes the English case over and over again; he argues that Britain has freedom for idiosyncratic reasons, and that it should not be treated as a useful example for France.  But he does not do as Jefferson, Paine, and Tracy do and deny that Britain was really free.  His admiration of the British constitution was, and was always to be, more qualified than that of Montesquieu or some of the latter’s heirs.  But he never ceased to be an admirer, and to maintain that Britain had kept the example of free government alive in Europe.   

Montesquieu's example was much on Constant's mind as he composed his work in exile- the Fragments as well as the work that would become the Principes de Politique of 1806-1810 and would provide the core of most of Constant's later writings, including “Liberty of the Ancients and Moderns” as well as the Spirit of Conquest and Usurpation. As he read Spirit of the Laws while trying to lay out the plan for his own work, he wrote in his journal "What a keen and profound eye!  All that he said, even in the smallest things, proves true every day.”
  The influence on his work during that era was so profound that de Stael noticed it much later; upon the publication of Conquest and Usurpation she wrote to him, complimenting him but asking whether the style "à la Montesquieu" was really suited to the times.  And the influence endured into later work as well.

When Constant advised Bonaparte on the creation of a new constitution during the Hundred Days, he argued (against Bonaparte) in favor of a hereditary aristocracy.  Bonaparte did not wish to be challenged, and in any event had no suitable candidates—the traditional aristocracy were his enemies.  Constant called a hereditary aristocracy "indispensable" for a constitutional monarchy.   He would certainly have rather had a republic with no hereditary distinctions; but after the republic fell, there was a need for an aristocracy.  He hoped to prevent the reemergence of feudal privileges, but to create a hereditary house parallel to the House of Lords.  

In the Memoirs sur les Cent-Jours (published during the Restoration at a time when the returned nobility had largely joined the Right), there is a passage that begins much the same way, reporting the same arguments of Bonaparte against an aristocracy.  But now Constant says that his longstanding doubts about a monarchy without an aristocracy had likely arisen because he, like Montesquieu, was "seduced" by the example of the British constitution.  Here Constant himself criticizes the creation of a new, imperial, aristocracy-- but not on rationalist or egalitarian grounds.  Instead, he maintains that "nothing is created by artifice" in politics (317).  "The creative force in politics, like the vital force in the physical world, cannot be supplemented by any act of will or by any act of law;” rather, the spirit of the age and of a people would in some important way shape political developments and institutions.  This is a Montesquieuian critique of one of Montesquieu’s doctrines, and returned Constant to one of the themes of Conquest and Usurpation—Bonaparte’s status as a usurper, the inability to create new bloodlines and institutions and traditions from scratch that would have the same legitimacy as those that had come before.  It moreover recalls the comment that it would be irrational to deliberately create the diversity in local laws, weights, measures, and so on that Constant defended in his chapter on uniformity.  

In other words, Constant was torn between two Montesquieuian impulses.  He perceived the need for an intermediate and independent body of aristocrats to balance the Emperor; but such a body would be a deliberate and artificial creation, out of keeping with the spirit of the nation and of the age.  In his later writings and political work under the Restoration it seems to me that we can see the same dynamic.  The social background, the spirit of the society in which Constant lived, was one that had been shaped by the Revolution and what followed it.  Counter-revolution no more appealed to him in the 1820s than it had in the 1790s
—and in both decades one of his arguments against counter-revolution was that it would be at odds with changes in social character that had taken place.  The argument in Conquest and Usurpation that political reforms should not outpace social change and that customs should be allowed to evolve freely is no anomaly; it meshes perfectly with the view that political reactions should not attempt to undo social change that has already taken place.

And, while Constant did later change his mind about some elements of the Conquest and Usurpation, even in “The Liberty of the Ancients Compared With That Of the Moderns” he held to the view that “the changes brought by the centuries require from the authorities greater respect for customs, for affections, for the independence of individuals,”  echoing the argument in Conquest and Usurpation that habits and affections are a crucial part of a free person’s happiness and, therefore, of his or her interests.
Althought Constant never thoroughly endorsed the view that liberty was ancient (that is, medieval), his attitude toward Germanic institutions and the beneficial consequences of competing local jurisdictions remained Montesquieuian even through his latest writings.  "The Treaty of Westphalia gave to the German empire a very complicated constitution; but this constitution, by dividing this immense body into a multiplicity of little particular sovereignties, brought to the German nation, with some exceptions, a century and a half of civil liberty and of moderate and gentle (douce) government."  The multiplication of princes and powers, divided among themselves and each governing only a small territory, offered Germans "a typically peaceful existence, sufficient security, nearly-complete intellectual freedom."  It offered "the enlightened segment of that society" the option to promote and pursue literary culture, the arts, and the pursuit [research] of truth."
  If any European state’s constitution was one that no rational person operating on a tabula rasa would have created, it was surely that of the Holy Roman Empire whether before Westphalia or after.  But the lack of rationality was not a disadvantage, and the weakness of the central state compared with the power of the local sovereigns had great virtues.

It is with all this in mind that we should consider Constant’s “De Madame de Stael et de ses ouvrages,”
 the essay that provides Constant’s final extended evaluation of the ancient constitution, of the aristocracy, and of the British constitution, and that which Holmes emphasizes in his effort to distance Constant from Montesquieu.  Here Constant distanced himself in part from some positions famously espoused by de Stael in her history of the French Revolution: that liberty in France was ancient (de Stael is usually given as the source for that claim as an aphorism), and that aristocratic government helped to protect freedom, by comparison with royal absolutism.  This piece confirms what was never in doubt, that Constant remained an unapologetic friend of the early stages of the Revolution and had no patience with the Ultras of his day.
  And it offers an original contribution to the debate over aristocratic and monarchical government, an argument that differs from that of the Fragments to some degree.  Constant claimed that genuine despotism, real monarchical power concentrated in one person, was impossible in an age of commerce and learning.  (Notice the continuity with “Liberty of the Ancients and Moderns.”)  Such an age might have the appearance of absolute monarchy, but could not have the reality.  Aristocratic bodies could moderate and liberalize a monarchy enough to make it tolerable for a modern commercial society; it was in this way that one could say that aristocratic rule was preferable to despotic absolute monarchy.  But, ultimately, the latter could not survive a modern state, and so the choice between the two is a false one.  He therefore attributed de Stael’s view to a “confusion of epochs,”
 just as he had said of Montesquieu in “Liberty.” 

“The English Constitution,” Constant says, “was the object of Madam de Stael’s constant admiration.”  For himself, Constant continued to offer a moderated view much like that of the Fragments: France under the Charter was freer than Britain, and the British order was marred by excessive inequality of privileges, rotten boroughs, and so on.  But he did not wish to “commit the least wrong against a people who offered the world such a fine example for a hundred and forty years [1688- the time of composition];” “ I do not at all misunderstand how much we owe to that constitution; its name alone has rendered great services to liberty.”  

But Constant agrees with de Stael completely in her evaluation of the would-be absolutists; and here his view converged with Montesquieu’s as well.  It was the Bourbons who were the true authors of the Revolution, and life under them was not the idyll then being depicted by the Ultras.  He concurs in her attribution of religious persecution and murder to the monarchy (and not, as noted above, with Voltaire’s attribution of it to local prejudice embodied in the parlements).  The kings’ useless wars and the taxation that accompanied them, Richelieu’s successful evisceration of the nobility, and the (doomed) desire to maintain despotic rule were the source of eighteenth-century France’s ills.  Tocqueville is foreshadowed here, and if Montesquieu is not precisely echoed, he is argued to have been on the side of freedom. 

In the politics of the Restoration Constant was generally more moderate than the Ideologues but was still considered a liberal of the left—unlike the liberals of the center, the Doctrinaires.  The leading intellectual light of the latter group—and eventually their political leader as well—was Francois Guizot, whose tremendously influential 1820-22 lectures on the history of political institutions in Europe helped to transmit ancient-liberties ideas to Restoration-era liberals.  He did see gradual centralization and rationalization as something like the natural course of events, a view of history that has strong similarities to Constant’s and of course influenced Tocqueville’s.  Modern free societies would have centralized representative institutions, but that freedom depended on not taking the centralization to excess.  Over the course of the preceding centuries, Guizot argued that the absolutist monarchs had undermined both representative institutions and local liberties, while both elements of the ancient constitution had been successfully defended in Britain.

The preponderance of local institutions belongs to the infancy of societies.  Civilization incessantly tends to carry power still higher; for power, when exercised from a greater distance, is generally more disinterested, and more capable of taking justice and reason for its sole guides.  But frequently also, as it ascends, power forgets its origin and final destiny; it forgets that it was founded to maintain all rights, to respect all liberties; and meeting with no further obstacles from the energy of local liberties, it becomes transformed into despotism.  This result is not, however, necessary and fatal; society, while labouring for the centralization of authority, may retain, or regain at a later period, certain principles of liberty.  When central institutions have obtained too absolute a prevalence, society begins to perceive the defects inherent in an edifice which is detached, as it were, from the soil on which it stands.  Society then constructs upon itself the exact opposite of what it built before; looks narrowly into the private and local interests of which it is composed; duly appreciates their necessities and rights; and, sending back to the different localities the authorities which had been withdrawn therefrom, makes an appropriate distribution of power.  When we study the institutions of France, we shall be presented with the greatest and clearest example of this double history.  We shall perceive the great French society formed from a multitude of little aggregations, and tending incessantly to the concentration of the different powers contained within it.  One great revolution almost entirely destroyed every vestige of our ancient local institutions, and led to the centralization of all power.  We now suffer from the excesses of this system; and having returned to just sentiments of practical liberty, we are desirous to restore to localities the life of which they have been deprived, and to resuscitate local institutions, with the concurrence and by the action of the central power itself.  Great oscillations like these constitute the social life of humanity, and the history of civilization.”

The Doctrinaire argument about ancient and modern constitutionalism was made more directly and explicitly in Barante's 1829 Des Communes et de l'Aristocratie.
  Barante argued that the parlementaire cause had been, roughly, in the right, but that its particular institutional solutions were no longer applicable.  “Refusing the parlements their right of remonstrance was an act of despotism.  Liberty had taken shelter in them; it had chosen an irregular method of expressing itself; but since no one had given it another method, it was necessary to allow it that one.” Nonetheless, introducing any contemporary equivalent, the creation of a right of remonstrance by a hereditary body, would have been a “disorder,” inappropriate to the age. 
  Instead, constitutional reform in Restoration France should emphasize the full conversion of the traditional nobility into an English-style constitutional aristocracy; the restoration and reinvigoration of the rights of cities and communes ("the ties that unite the inhabitants" of which "are more real than is imagined.  It is outside the power of the laws to entirely destroy this division of French soil, and to set arbitrary boundaries to these small units"); and the granting of province-like self-government to the centrally-administered departements.

For the Doctrinaires as for de Stael and—with qualification—Constant, it was perfectly possible to perceive freedom in the ancient constitution without hoping for its resurrection, to see aristocratic privileges and particular liberties as having helped to protect liberty from monarchs without proposing that they be restored.  But for each of the three—against Tracy and the Ideologues—there were crucial lessons to be learned from the ancient constitution, and there was a need to undo the excesses of Revolutionary/ Bonapartist centralization and rationalization.  Each of the three claimed that institutions that might not have been rationally justifiable from first principles could nonetheless provide desirable constitutional counterbalances to the concentration of power.  For Tracy, the rational unjustifiability of the institutions was all that was needed to condemn them.  But de Stael, Guizot, and above all Constant understood that such institutions could not be recreated at will; their desirable effects stemmed in part from their appearance of permanence and from the sentiments of attachment that had developed around them.  New protections of diversity, new kinds of decentralized power, would be necessary for an age in which the ancient constitution had been swept away.  These themes would come together in the generation after Constant’s and de Stael’s, in Tocqueville’s famous lament for the lost possibility of building modern constitutionalism on France’s ancient constitutionalist foundations.

Estates had existed in most of the provinces of France, that is, each of them had been administered under the royal government by the people of the three Estates, as they said then… This provincial constitution, like other medieval political institutions, exhibited the same traits in almost all civilized parts of Europe… There were many provinces in Germany where the Estates persisted up to the French Revolution; and where they had been destroyed, they had disappeared only in the course of the seventeenth and eighteenth centuries.  Everywhere, for two centuries, the princes had made war on them, sometimes open, sometimes hidden, but constant.  Nowhere had the rulers attempted to improve the institution in accord with the progress of the times, but only to destroy it… In France in 1789, Estates still existed in only five provinces of any size, and… [r]eal provincial liberty still existed in only two, Brittany and Languedoc… One could say that, during the whole last century of the monarchy, Languedoc was governed by the bourgeoisie, who were checked by the nobility and helped by the bishops.  Thanks to the peculiar constitution of Languedoc, the modern spirit could peacefully penetrate this old institution and change everything while destroying nothing.  It could have been the same everywhere else.  A little of the perseverance and effort that rulers had put forth to abolish or deform the provincial Estates would have been enough to improve them in this way, and adapt them to the needs of modern civilization, if these rulers had ever wanted to do anything but become and remain masters.

Madison and constitutional practice

Jefferson’s enthusiasm for Tracy notwithstanding, the adaptation of Montesquieu and ancient constitutionalism was in evidence in the constitutional practice of the early United States, and in Madison’s thought.  More traces of ancient constitutionalism linger in the modern American Constitution than in, say, the constitutions of the various French Republics.  The most conspicuous such trace is the status of the states.  The thirteen original states entered the union intact and inviolable.  That is not to say that their sovereignty was undiminished or that they retained rights of nullification or secession.   But: their borders could not be altered without their consent; their equal representation in the Senate could not be altered without their consent; their rights of republican government could not be altered at all; and they retained not only powers of general legislation within their own boundaries but also considerable power in elections to the central government.  Senators were selected by the state legislatures directly, making the early Senate more similar to the current German Bundesrat than to the contemporary Senate.  States were guaranteed at least one Representative apiece, no matter how small their relative population.  They retained discretion not only over the extent of the franchise for federal elections, but also over how to allocate their federal Representatives.  (The now-universal practice of dividing states into territorial districts, one per member of the House, is not constitutionally mandated; states are free to hold at-large elections with proportional representation or STV, or indeed to use any electoral system that does not violate the one-man one-vote rule.) The Electoral College, as we were so vividly reminded in 2000, makes states central political actors in the election of the President; and, again, the states have the right to decide the shape of their participation.  (Nebraska and Maine, unlike the other states, do not allocate their electors on a winner-take-all basis.)  And constitutional amendments must pass through the states qua states, either in the legislatures or in state-by-state conventions (a mechanism that has never been used).

The Constitution of 1787 provided for the possibility of admitting additional states into the Union on a basis of equality to original states.  It famously did not, however, explicitly authorize the acquisition of new territories, giving rise to Jefferson’s crisis of conscience over the Louisiana Purchase.  The possibility that was contemplated was primarily that of voluntary accession by other organized political corporate bodies, i.e. the Canadian colonies.  

In the actual event, the process of adding states to the Union came to take on an extremely rationalist character from the Northwest Ordinance onward.  Territories had their boundaries laid out by Congress-- boundaries of right angles and straight lines drawn on a map-- and were subdivided into fixed square units for purposes of homesteading and settlement.  They became states according to what became a fairly routinized procedure.  But the original thirteen (plus, I would suggest, at least Maine and Vermont, as well as the special cases of Texas and Hawaii) were not of this character; and expanding the union by accession would not have been, either.  And even though a large majority of the present fifty states were designed by rationalist construction and are creations of the federal government, those original states remain inviolable.  Delaware and Rhode Island retain their two senators apiece and the accompanying bonus of two electoral votes each; neither may have its borders changed, or be subsumed within another state; each has as much say as does California in the ratification of Constitutional amendments.

More than that: the Constitution of 1787 explicitly refrains from assimilating Indians into an individualist-contractarian model.  That is, just as Taylor or Tully would wish, that constitution recognizes that Indians were members of the United States, if at all, only in a mediated way, through their tribal nations.  Madison in particular was fervently committed to the view that only the federal government could be authorized to treat with Indians, and that considering them as simply citizens of the states in which their lands were located would be both unjust and foolish.  He complained about the ability of the states to consider them in just that way under the Articles of Confederation.  As devoted a Lockean as he was in many respects, he explicitly rejected the Lockean excuse for taking uncultivated Indian lands, and insisted that Indians’ prior ownership of their lands must be respected by the new republic.  This is not to say that Madison didn’t seek the purchase of Indian lands for whites, or that he especially valued traditional Indian ways; like Jefferson, he strongly hoped for Indian adoption of agriculture, Christianity, and republican forms of government.  But his understanding of Indians’ rights and status under the constitution looks nothing like what we would expect of from Tully’s “empire of uniformity” (or from Tully’s own discussion of Madison).  It recognized the need for jurisdictional pluralism and institutional accommodation of cultural difference; it made no claim to dissolve whites and Indians into a common atomistic contract; it sought to protect Indians’ prescriptive rights.

And this should perhaps not surprise us, for Madison never expressed any enthusiasm for the work of Tracy, or any of Jefferson’s disdain for Montesquieu, despite his personal and intellectual closeness to his fellow Virginian.  The influence of Montesquieu on the Federalist Papers is well-known.
  This was in part strategic, since the Federalists had an interest in neutralizing the anti-Federalists’ invocation of Montesquieu’s small-republic thesis.  But it was not only strategic; Madison continued to draw on Montesquieu for his understanding of federation throughout his career.  As late as his end-of-life argument against nullification he treated the Frenchman as a source of insight about federalism and the diversity of laws among the states.
  Madison, like Constant, disagreed with the small-republic thesis-- but, also like Constant, he disagreed in the direction of arguing that a large republic could be sufficiently pluralistic to simulate the benefits of the ancient constitution, not in the direction of arguing that a large republic could be made homogenous, virtuous, and institutionally simple like a small republic.  

Perhaps the most interesting and the best-known disagreement between Jefferson and Madison highlights the latter’s Montesquieuianism, his ongoing desire to simulate the desirable effects of ancient constitutionalism.  In Federalist 49, against Jefferson’s argument (in the Notes on the State of Virginia) in favor of frequent recourse to constitutional conventions, Madison argues that

it may be considered as an objection inherent in the principle, that as every appeal to the people would carry an implication of some defect in the government, frequent appeals would in great measure deprive the government of that veneration, which time bestows on every thing, and without which perhaps the wisest and freest governments would not possess the requisite stability. If it be true that all governments rest on opinion, it is no less true that the strength of opinion in each individual, and its practical influence on his conduct, depend much on the number which he supposes to have entertained the same opinion. The reason of man, like man himself is timid and cautious, when left alone; and acquires firmness and confidence, in proportion to the number with which it is associated. When the examples, which fortify opinion, are antient as well as numerous, they are known to have a double effect. In a nation of philosophers, this consideration ought to be disregarded. A reverence for the laws, would be sufficiently inculcated by the voice of an enlightened reason. But a nation of philosophers is as little to be expected as the philosophical race of kings wished for by Plato. And in every other nation, the most rational government will not find it a superfluous advantage, to have the prejudices of the community on its side.

In subsequent correspondence, Jefferson argues that the dead having no rights, and the earth belonging in usufruct to the living, it is illegitimate for one generation to legislate for another.
  This was the opportunity for Jefferson’s famous proposal that all laws, debts, and constitutions be cancelled every generation.  Madison dryly responded that Jefferson’s doctrine might not be “in all respects compatible with the course of human affairs.”
  With regard to constitutions in particular, however powerful Jefferson’s theoretical point might be (and Madison does not seem to find it particularly powerful), it “seems liable in practice to some very powerful objections. Would not a Government so often revised become too mutable to retain those prejudices in its favor which antiquity inspires, and which are perhaps a salutary aid to the most rational Government in the most enlightened age?”  Madison placed little faith in the pure enlightened rationalism of his fellow Virginian, or of the latter’s French associates.  Ancient constitutionalism was in part a result of institutions acquiring normative force simply in virtue of their age; and that was a real advantage of ancient constitutionalism.  Whenever Jefferson proposed an idea that would prevent the American constitution from gradually acquiring the same advantage, Madison politely but firmly dissented.

Tully treats Paine as exemplary of the new turn in American constitutional thought.  But Paine was far from typical in his enthusiasm for radical, and institutionally simple, democracy.  (He was closely associated with the first constitution of independent Pennsylvania, which was an outlier among the early state constitutions, with a unicameral legislature that was effectively unconstrained by other branches of government and an exceptionally weak executive.)  At the other extreme was John Adams-- the openly Montesquieuian Anglophile with unconcealed contempt for Paine, and an interpretation of the state constitutions as squarely within the mixed-constitutional, ancient-constitutional tradition, one that required seeing bicameralism as the institutional recognition of class differences.  But if anyone is to be understood as representing the mainstream of early American constitutional thought, it must surely be neither Paine nor Adams but Madison.  And Madison’s constitutionalism, like Constant’s, represented an ongoing attempt to apply Montesquieuian and ancient-constitutionalist ideas to new social and political realities.  Jefferson, Paine, and Tracy represent a strand of modern constitutional thought, but we cannot allow them to stand in for the whole of it.

It is of course implausible to think that the French republican constitutions had this same sort of partial integration of ancient constitutional elements.  They were explicitly dedicated to wiping out all traces of unequal rights, of privilege, of inherited rules-- as Burke bemoaned and Paine celebrated.  And the two hundred years since have seen many constitutions enacted in similar spirit, treating the polity as founded or refounded ab initio.  But this has certainly not been universal among the leading constitutional democracies.  The Australian and German constitutions, like the American, treat the federations' states as preceding the constitution's enactment, and as occupying more-or-less inviolable positions within the constitutional order.  Canada's provincial boundaries were altered upon confederation; but bilingualism was entrenched.  In the 1982 constitution, pre-existing indigenous rights are similarly guaranteed.  South Africa's constitution, much beloved by contemporary constitutional reformers, explicitly recognizes the role not only of customary African law but also of customary African officials, such as tribal chiefs.  

India presents one of the most interesting cases.  Federation at founding depended on the choice of the relevant extant rulers, for example of the princely states.  But upon accession the princely states were dissolved.  The boundaries and identities of India's states are not fixed; they are subject to redefinition by the central government.  (Moreover, the elected governments of the states may be suspended and replaced by direct rule from the center.)  And the inherited religious pluralism of the legal code is not only not constitutionally entrenched; indeed the constitution specifically calls for it to be abolished (eventually).  And yet: the plural legal code remains in place, apparently unshakably so, despite overwhelming Hindu numerical preponderance and many recent years of government by the BJP.  The states of India's northeast, inhabited by indigenous tribal peoples, remain unlike other states in the federation, and are governed by strict rules on in-migration and land sales to outsiders.  And (with minor exceptions) the boundaries of the states have been reconfigured only once-- to bring them more closely into line with India's pre-existing linguistic divides.  The de facto constitutional settlements in India are much less rationalist or assimilationist than is the de jure constitutional text.

The radical dichotomization of ancient and modern constitutionalism is put to opposite normative purposes by,. e.g, Tully and Brian Barry.  The former aims to criticize the assimilationist, hostile-to-multiculturalism tendencies of the modern contractarian order.  The latter celebrates all of that, and slanders multiculturalism as feudal and medieval.  The analysis in this paper, of course, doesn't show that either of these normative conclusions is wrong.  It might be that modern constitutionalism should be purified of its ancient-constitutionalist legacies; it might be that contractarianism should be restored to the subordinate status it had before the eighteenth century.  But it cannot be said that modern constitutionalism has no intellectual or in-practice room for the kinds of institutional complexity and protection of customary liberties that was evident in the old order, and that may again be called for to protect multiculturalism today.

Continuities and otherwise

None of this is to deny that something of consequence changed in the second half of the eighteenth century.  Written contractarian or covenantal constitutions, enacted at a particular moment in time and subject to deliberate alteration, were by 1800 not simply a component of constitutionalism.  They were the predominant component.  Henceforth, ancient-constitutionalist inheritances would at most find their place in the authoritative written constitutional document.  Moreover and relatedly, the longstanding idea that a constitution set legal limits on all branches of the state, and the theory of judicial authority that this implied, finally coalesced into a fairly-fully-worked-out account of judicial review of legislation (not only of executive and police activity).  And, with the American development of the constitutional convention—followed by the French separation between constituting and constituted powers—traditional paradoxes involving how a constitution could be not only stable and constraining on one hand but also changeable (by whom?) on the other were finally resolved.  This in turn reinforced both the turn to constitutional texts and the development of judicial review—since the constitutional convention or constituting power must approve something—always, it turns out, some document—all at once; and the supremacy of that something to any and all branches of the government is no longer so difficult to understand.  These three developments—the predominance of written and enacted constitutional documents, the emergence of full-fledged judicial review, and the innovation of constitutional conventions—left constitutionalism a much changed theory and practice.  

Indeed, the variant of modern constitutionalism that took hold among many French republicans and their admirers left no or almost no space for ancient constitutional inheritances; and the radical French republican tradition was of course tremendously influential throughout Europe and beyond.  Constant’s writings were widely read by liberal-republican revolutionaries in Europe and Latin America in the years leading up to 1848; but so were Destutt de Tracy’s.  The influence of Bentham and his followers grew over time as well, and their constitutionalism often veered toward purely rationalist constructions.  


In the wake of the Enlightenment and the age of revolutions, it seems to me that the idea that institutions could be altered by deliberate design, and that leaving them in place therefore demanded rational justification, became all but irresistible.  And those who saw advantages in not calling every institution into constant question had to offer publicly-accessible arguments about that, in the fashion of Constant, Madison, Tocqueville, and (usually) Burke.
  And there is always something difficult about defending the second-order rule in the face of an attack on the first-order case.  The intellectual pull toward democratic rationalist contractarianism, toward Tracy’s or Bentham’s or Jefferson’s positions and away from Montesquieu’s, became especially powerful during that era.  And the process of trying to deliberately create pluralism and complexity if it is not already present-- of trying to create a federation out of a centralized state without traditional provinces, of simulating the effects of Houses of Lords or parlements when nobility by birth comes to be seen as absurd and abandoned-- always risks a certain kind of foolishness, as Constant came to think about his abortive attempt to create a new aristocracy.  

Still, much of the ancient-constitutionalist theory of limits on absolute monarchs remains present in the modern-constitutionalist theory of limits on sovereign democratic legislatures, just as Hobbes and Bodin remain present in Blackstone and Dicey.  The idea that within the fundamental political order of a polity there are constraints on political actors—constraints internal to the polity’s own normative legal structure—has persisted.  So has the concomitant emphasis on the rule of law.  So, too, has the ancient-constitutionalist emphasis on diversity, jurisdictional complexity,  and institutional plurality.  It is less prominent now than it was then; and it has sometimes been overlooked entirely.  But it has never been absent.  Modern constitutionalism owes ancient constitutionalism much more than simply its name.
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